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Recent Developments in the International
Law of the Sea
JAMES

E.

BAILEY*

I. Introduction
This report covers the significant events and developments in the international law of
the sea in 1999. The past year contained numerous events that involved both traditional
and new areas of the law of the sea. The new areas involved, in particular, the use of the
World Trade Organization (WTO) to address one cause of overfishing and the recent
operations of those international bodies charged with implementation of some of the provisions of the U.N. Convention on the Law of the Sea (UNCLOS), which saw the deposit
of the 13 1st and 132nd instruments of ratification.
While each event reported below would be worthy of one or more articles in and of
itself, space limitations require that only terse accounts of the year's highlights be provided.
This is particularly true of the ongoing activities of international bodies. In most instances,
only the fact of their significant activities has been reported since extended analysis of the
individual actions and decisions is beyond the scope of this annual summary.
A. UNCLOS
The latest ratifications to UNCLOS were made by Ukraine (July 26) and Vanuatu (August 10), bringing the total number of ratifications to 132.1 The Senate Foreign Relations
Committee has yet to hold hearings on the treaty, which was submitted for advice and
consent to ratification in 1994.
B. MARINE ENVIRONMENT

1. Pollution
It is worth noting briefly in this summary of events in 1999 that the case of United States
v. Locke (formerly Intertanko v. Locke), which was argued before the U.S. Supreme Court in

*James E. Bailey is an Assistant Professor at Northwestern School of Law of Lewis & Clark College, and a

Vice-Chair of the Law of the Sea Committee.
1. See Oceans and Law of the Sea (visited Apr. 20, 2000) <http://www.un.org/Depts/los/los94st.htm>.
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December 1999, was decided in March of this year. In that decision, the Court held that
the State of Washington's oil tanker regulations were preempted by federal law, namely the
Ports and Waterways Safety Act (PWSA). The Court ruled that the savings clauses contained in the subsequent enactment of the Oil Pollution Act of 1990 (OPA) did not permit
Washington to pass state regulations designed to provide "the best achievable protection"
from oil spills. The Court held that under Title II of PWSA, states are prohibited from
passing laws that cover "design, construction, alteration, repair, maintenance, operation,
equipping, personnel qualification, and manning of tanker vessels."2
Over one year after the event, the owner of a Greek tanker that spilled 3,000 gallons of
oil off the California coast pled guilty and paid $9.4 million in criminal and civil fines. The
"MFF Command" leaked the fuel oil from a damaged tank on September 27, 1998, and
then left the area for Panama. The spill off the coast of San Francisco and San Mateo
counties killed 170 sea birds, some of which were endangered brown pelicans, and polluted
both the Gulf of Farallones and Monterey Bay national marine sanctuaries. Following the
spill, Coast Guard investigators checked San Francisco Bay port records and identified the
"Command" as the likely culprit. After locating the Liberian-flagged vessel at sea, Coast
Guard personnel boarded the vessel with the permission of Liberia. This boarding marked
the first time that a ship has ever been intercepted on the high seas for suspicion of pollution
charges. Coast Guard investigators inspected the ship in port in Panama and confirmed
their suspicions. In December, U.S. District Judge Marilyn Hall Patel approved a civil
consent decree that placed the owner of the vessel, Anax International, of Piraeus, Greece,
on probation for three years. In addition to reimbursing the Coast Guard for cleanup costs,
Judge Hall ordered Anax to pay $5.5 million to the state of California and the federal
government to enhance and rehabilitate natural resources affected by the oil spill. The
shipping company will also pay $200,000 to the federal Endangered Species Reward Fund
and a criminal fine of $2,463,475 to the national oil pollution cleanup fund. 3
A second major pollution event involved the grounding of the Japanese-owned "New
Carissa" near Coos Bay, Oregon on February 4, 1999, as it was attempting to enter the
Port of Coos Bay. Six days later the ship broke in two. The U.S. Environmental Protection
Agency waived all environmental permits required for a sea disposal of the New Carissa
and its remaining fuel following a Coast Guard declaration of a state of emergency. In the
subsequent weeks, several efforts to tow the remains of the ship out to the deep ocean failed.
Eventually, on March 11, the bow section was successfully towed and sunk in 10,000 feet
of water. Salvage crews completed the disposal of the stern forty-six miles offshore in October.4 Although the Coast Guard removed 135,000 gallons of bunker and diesel fuel from
the wrecked vessel, officials estimated that up to 70,000 gallons of the ship's fuel leaked
into the ocean, polluting a fifty-mile section of the Oregon coast.5
In December, the "Erika," a Maltese-registered tanker, broke up and sank off the coast
of France. The vessel was loaded with 26,000 tons of refined heavy oil traveling from

2. United States v. Locke, 120 S. Ct. 1135 (2000). A more detailed examination of this decision is left for next
year's summary of the significant events of 2000.
3. See Eric Brazil, $9.4 Million Finefor Ship's S.F. Oil Spill; Greek Captain, ChiefEngineerAdmit 3,000-gallon
Leak, S.F. EXAMINER, Dec. 14, 1999, at A3.
4. See New Carissa Chronology (visited Jan. 15, 1999) <http://www.oregonlive.com/special/newcarissa.ssf?/
special/newcarissa-chronology.frame>.
5. See Tom Kaser, Gale Delays Pumpingof Vessel's Fuel,J. COM., Feb. 19, 1999, at 14A.
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Rotterdam, Netherlands to Leghorn, Italy. Over three million gallons of oil spilled into the
Bay of Biscay as the front half of the ship sank. A wildlife protection association in Brittany
estimated the total number of birds killed by the slick at between 100,000 and 300,000.6
Finally, the tanker owner Attransco agreed to pay $16 million to the state of California
in settlement of claims related to the 1990 grounding of the "American Trader," which
resulted in the worst oil spill in southern California in twenty years-over 400,000 gallons
of crude oil spilled onto marine waters, killing about 1,000 birds and closing approximately
fifteen miles of beaches in Orange County. The significance of the case is that it marked
the first time a California jury put a dollar figure on the lost enjoyment of the beach and
its associated recreational activities. The jury also found that Attransco was liable for
$5.3 million under the Water Code for damage to microorganisms that anchor the marine
food web.7
2. United Nations Actions
In the first quarter of the year, the United Nations Environment Programme (UNEP)
and the Global Environment Facility established a Global International Water Assessment
(G1WA) to help the protection and more sustainable use of international waters in ten
regions and sixty-six subregions. The GIWA is expected to provide leadership in addressing
global environmental problems associated with transboundary water bodies. The regions
being covered are the Arctic, the North Atlantic, the North Pacific, Eastern South America,
Sub-Saharan Africa, the Indian Ocean, Southeast Asia and the South Pacific, Southeast
Pacific, and the Antarctic.8
In December, the U.N. General Assembly established an open-ended Working Group
to coordinate international efforts to protect and preserve the world's oceans. The Working
Group consists of all 188 member states and will meet annually to oversee matters relating
to the high seas, including mineral resources and marine environment.9
C. FISHERIES

1. U.S.-Russia
Russian and U.S. negotiators were unable to reach agreement over interpretation and
application of a 1990 treaty that purported to set the maritime boundary between the
exclusive economic zones of both countries in the Bering Sea. At stake is an annual yield
of about 150,000 tons of fish (primarily pollack and salmon) and seafood worth up to $120
million.
Although the United States ratified the treaty in 1991, Soviet and Russian parliaments
have consistently refused to endorse it, leaving the legality of the boundary uncertain. Further complicating current negotiations is the peculiar history of the previous negotiations.
When both nations declared exclusive economic zones in the area in the 1970s, subsequent
negotiations to resolve the resulting overlap of the zones did not center on the equidistance
principle as a means of demarcating the area, but instead centered on whether the straight

6. See France's Wildlife Threatenedby Oil Spill, HOUSTON CHRON., Dec. 30, 1999, at A22.
7. See Janet Wilson, Tanker Owner Will Pay Damages, L.A. TIMES, Sept. 15, 1999, at B1.
8. See Bay Under UN Environment Plan, THE INDEPENDENT, Sept. 15, 1999, available in 1999 WL 21951003.
9. See Thalif Deen, Environment: New U.N. Group to Oversee World's Oceans, INTER PRESS SERV., Dec. 6,
1999.
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dividing line described in the 1990 treaty was to be drawn on a flat map or a globe. Both
sides have argued over the resulting huge discrepancy ever since.
While the United States is willing to grant quotas for Russian fishing within the U.S.
zone, it is insisting on a commitment from Russia to limit juvenile pollack fishing in its
own waters in order to protect Alaskan fishermen's harvests from the effects of Russian
overfishing. The United States is also currently insisting that eventually the Russian commitment will be monitored by U.S. inspectors. 10
2. Japan-SouthKorea
On December 23, Japan and South Korea agreed to a fishery pact replacing a 1965
agreement between the two countries. The new fishery pact stipulates fishing quotas for
Japan and South Korea in each other's 200-nautical mile exclusive economic zone and
authorizes their rights to exercise control over their respective zones and permit fishing
activities. Since both Japan and South Korea claim sovereignty over the Sea ofJapan island
of Takeshima, the pact also establishes a cooperative economic zone from the Sea ofJapan
to the East China Sea in which the two countries will jointly manage marine resources."
3. U.S.-Canada
The United States and Canada announced a comprehensive plan to set quotas on salmon
catches in the coastal areas and rivers in Oregon, Washington, British Columbia, and Alaska.
The agreement calls for the establishment of yearly harvest levels based on scientific measurements of the salmon stocks. The plan also establishes a conservation fund to help protect
the fish under which $150 million will be used to buy up fishing licenses and to undertake
restoration efforts in rivers with damaged spawning areas. 2
4. World Trade Organization
In an effort to save world fishery resources, the United States, New Zealand, Norway,
Iceland, Australia, the Philippines, and Peru proposed that the WTO examine subsidies
that create too many boats, which in turn result in overfishing. The group is supported by
Canada and Cuba, but is opposed by Japan and the European Union. 3 The group called
on the WTO to address the "critical problem" of environmentally damaging fisheries subsidies. The group urged other WTO members to progressively eliminate fisheries subsidies
that contribute to overfishing, as well as to environmental damage and trade distortion. A
World Bank study in 1998 estimated that worldwide, $11 billion to $12 billion of environmentally harmful subsidies are granted each year to fisheries industries. Such government
support is claimed to encourage the harvesting of younger and lower quality fish, as well
4
as massive imports from the developing world to the industrial world.'
5. InternationalTribunalfor the Law of the Sea
The International Tribunal for the Law of the Sea issued its Order in the requests for
the prescription of provisional measures in the Southern Bluefin Tuna Cases (New Zealand
10. See Andrei Zolotov Jr., Cold War Foes Can't PartBering Sea, Moscow TIMES, Jan. 29, 1999, at 1.
11. See Japan-ROKFisheriesPact to Take Effect, THE DAILY YOMIURI (Tokyo), Jan. 9, 1999, at 3.
12. See Sam Howe Verhovek, U.S. and CanadaAgree on a Plan to Restrict Catchesof EndangeredSalmon, N.Y.
TIMES, June 4, 1999, at A24.
13. See Bruce Ramsey, Seafood Tariffs, Subsidies Will Be on the WTO Agenda, SEVrLE POST-IN-rELLIGENCER,
Nov. 23, 1999, at CIO.
14. See Mercedes Tira Andrei, RP, Four Others Urge WTO to End FisheriesSubsidies, Bus. WORLD, Mar. 16,
1999, at 6.
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and Australia v. Japan) in late August, directing the parties to restrict their catches and
immediately resume negotiations over conservation and management measures. In reaching
its decision, the Tribunal noted that the parties were in agreement that the stock of Southern
Bluefin Tuna is severely depleted, that there is scientific uncertainty regarding measures to
be taken to conserve the stock and that, under the circumstances, the parties should act
with prudence and caution to ensure that effective conservation measures are taken to
prevent serious harm to the stock of Southern Bluefin Tuna.15
D. BOUNDARIES

1. United States
On September 2, 1999, President Clinton issued a presidential proclamation extending
the U.S. contiguous zone to the twenty-four nautical mile limit authorized in the Law of
the Sea Convention. The order also applied to waters around American territories, including Puerto Rico, Guam, American Samoa, the Virgin Islands, and the North Mariana Islands in the central Pacific. The language of the proclamation tracks the Law of the Sea
Convention with respect to specific enforcement jurisdiction. Under the proclamation, the
United States may exercise the control necessary to prevent infringement of its customs,
6
fiscal, immigration, or sanitary laws and regulations within its territory or territorial sea.'
2. Nicaragua-Honduras
In December, Nicaragua instituted proceedings against Honduras before the International Court of Justice with regard to legal issues subsisting between the two States concerning maritime delimitation in the Caribbean Sea.17
3. Botswana/Namibia
Also in December, the International Court of Justice issued its decision in the case concerning Kasikili/Sedudu Island (Botswana/Namibia). The court ruled, by eleven votes to
four, that "the boundary between the Republic of Botswana and the Republic of Namibia
follows the line of the deepest soundings in the northern channel of the Chobe River around
Kasikili/Sedudu Island" and, again by eleven votes to four, that "Kasikili/Sedudu Island
forms part of the territory of the Republic of Botswana."'"

E.

WHALING

1. United States

The Makah tribe conducted a legal killing of a gray whale just off tribal lands on the tip
of the Olympic Peninsula of Washington, marking the first legal killing of a gray whale in
American waters since the United States banned all whaling of grays in 1937. However,
according to a federal treaty signed in 1855, the Makah retained rights to hunt the whales.

15. See Southern Bluefin Cases (visited Apr. 29, 2000) <http://www.un.org/Depts/los/ITLOS/Order-tuna
34.htm>.
16. Presidential Proclamation No. 7219 of Aug. 2, 1999, 64 Fed. Reg. 48,701 (1999).
17. See Maritime Delimitation Between Nicaraguaand Honduras In the Carribean Sea (Nicaraguav. Honduras)
(visited July 20, 2000) <http://www.icj-cij.org/icjwww/idocket/iNTiNHframe.htm>.
18. See Kasikili/Sedudu Island (visited Jan. 19, 2000) <http://www.icj-cij.org/icjwww/ipresscom/iPress1999/
ipresscom9953_ibona-19991213.htm>.
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When the whale's endangered species status was lifted by the federal government in 1994,
the Makah filed a petition for new international whaling rights. In 1997, the International
Whaling Commission granted the tribe a rare indigenous peoples exemption from the
worldwide whaling ban. The tribe received support from the Clinton administration and a
$310,000 grant from the Department of Commerce. About a dozen countries opposed the
hunt, arguing that since the tribe does not need the whale for food or cultural survival, the
exemption should not have been granted.19
2. Russia
For the first time since 1986 when a worldwide moratorium on whaling began, Russia
resumed limited commercial whaling in September, selling blubber and meat from thirtysix beluga whales to Japanese buyers. Under the Convention on the International Trade in
Endangered Species (Convention), trading in most kinds of whale meat, including blue,
grey, humpback, and minke, is prohibited. But belugas, whose populations generally are
stable or recovering, are listed under Appendix II of the Convention, which allows some
trade, but requires that trade be strictly monitored and covered by special permits. However,
in response to international pressure, Russia suspended indefinitely the hunting of additional whales.2°
3. Iceland
In March, the Icelandic parliament in Reykjavik voted to resume commercial whaling.
Although Iceland ceased whaling in 1989 following the International Whaling Commission's global ban, Iceland quit the whaling commission in 1992. Iceland stated that whaling
should resume as soon as possible, or at least by December 31, 2000.21
4. Japan
In May, Japan lifted its twenty-seven-year ban on hunting bottlenose whales in the Sea
of Japan. The bottlenose whale falls outside the jurisdiction of the International Whaling
Commission. Japan stated that it will continue its voluntary limit on its catch in the Pacific
22
to fifty-four animals.
F.

SEABED MINING

1. InternationalSeabed Authority
The fifth session of the International Seabed Authority met in Kingston from August 927 to continue work on the mining code. To speed completion of the mining code, the
Assembly scheduled a two-part session for next year in order to allow the Council of the
Authority to complete work on the draft mining code in 2000. Common concerns were
evident in both the discussions on the mining code and the discussion on the rules for the
Legal and Technical Commission. Coastal states want to ensure that the Authority is empowered to address the adverse environmental effects of future seabed activities. The second

19. See Sam Howe Verhovek, Reviving Tradition, Tribe Kills a Whale, N.Y. TMES, May 18, 1999, at A18.
20. See Richard C. Paddock, After Global Outcry Russia Vows to End Renewed Whaling, L.A. TiMES, Sept. 18,
1999, at A2.
21. See Parliament Votes to Resume Commercial Whale Hunting,SEATTLE POST-INTELLICENCER, Mar. 12, 1999,
at A2.
22. See Japan Lifts Ban on Killing Bottlenose Whales, WASH. POST, May 11, 1999, at A14.
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major concern was voiced by the more economically developed states, which want to ensure
that once mining becomes economically viable, potential development will not be discouraged by excessive regulation.
The Assembly also elected Australia and Italy to the Council as replacements for Canada
and the United States, who ceased to be members of the Authority when the four-year
window of provisional membership pending ratification closed in November 1998.23
G.

IN MEMORIAM

Dr. Arvid Pardo, known as "the Father of the Law of the Sea Conference," whose speech
to the U.N. General Assembly in November 1967 inspired the creation of the modern law
of the sea ultimately embodied in the U.N. Convention on the Law of the Sea, died in July
24
of 1999, at the age of eighty-five.

23. See Fifth Session of InternationalSeabed Authority, Kingston, 9-27 August, U.N. Press Release SEA/1651
(1999) <http://www.un.org/news/press/docs/1999 /19990830.sea1651.doc.html>.
24. See Elaine Woo, Obituaries:Arvid Pardo, Former U.N. DiplomatFrom Malta, L.A. TMES, July 18, 1999,

at B5.
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